
IN ADMINISTERING AN IRREVOCABLE TRUST UNDER THE ILLINOIS TRUST CODE (ITC), 
it is essential to determine the qualified beneficiaries of the trust. Qualified beneficiaries have rights to 
receive notices of the existence of the trust and certain events, information about the trust, and accounts. 
Qualified beneficiaries may also be necessary parties to certain actions, such as a nonjudicial settlement 
agreement. A trustee who fails to correctly identify qualified beneficiaries may breach her or his duties to 
provide information to qualified beneficiaries, or may provide information to beneficiaries who are not 
required to receive it. 
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The Uniform Trust Code (UTC), upon 
which the ITC was based, uses the concept 
of “qualified beneficiary” to limit the class of 
beneficiaries to whom certain notices must be 
given or consents received. The term “qualified 
beneficiary” excludes certain remote and 
contingent beneficiaries due to the difficulty 
of identifying beneficiaries whose interests 
are remote and contingent, and because such 
beneficiaries are not likely to have much 
interest in the day-to-day affairs of the trust.1 

Beneficiary types
ITC section 103(30) adopts the definition of 

qualified beneficiary used in the UTC:
“Qualified beneficiary” means a 

beneficiary who, on the date the beneficiary’s 
qualification is determined and assuming 
nonexercise of powers of appointment:

(A) is a distributee or permissible distributee of 
trust income or principal;
(B) would be a distributee or permissible 
distributee of trust income or principal if the 
interests of the distributees described in sub-
paragraph (A) terminated on that date without 
causing the trust to terminate; or 
(C) would be a distributee or permissible dis-
tributee of trust income or principal if the trust 
terminated on that date.2

Part (A) of the definition describes the 
“current beneficiaries” of the trust who are 
distributees or permissible distributees of trust 
income or principal. “Current beneficiary” is 
also defined in ITC section 103(9). Parts (B) 
and (C) describe the “presumptive remainder 
beneficiaries” of the trust. “Presumptive 
remainder beneficiary” is also defined in ITC 
section 103(28). Thus, all qualified beneficiaries 
are either current beneficiaries, presumptive 
remainder beneficiaries, or both.3

The qualified beneficiaries of a trust are 

always determined as of a particular point in 
time. For example, the qualified beneficiaries 
who receive notice of the creation of an 
irrevocable trust are the qualified beneficiaries 
at the time the trust is created. At the time 
a trust account is provided, the qualified 
beneficiaries may be different due to births, 
adoptions, deaths, or other events. Further, in 
determining the qualified beneficiaries, one 
assumes that powers of appointment will not 
be exercised.4

Current beneficiaries
“Current beneficiaries” means beneficiaries 

who are required to receive current 
distributions of income or principal and 
beneficiaries who may receive discretionary 
distributions of income or principal.5 A 
beneficiary who is not permitted to receive 
distributions until after attaining a certain 
age or after a certain event occurs would not 

TAKEAWAYS >> 
• Know the differences between 

qualified, current, and presumptive 
remainder beneficiaries. 

• The qualified beneficiaries of a 
trust are always determined as of a 
particular point in time.

• Although a trust might terminate 
in many ways, “qualified beneficiaries” 
include only first-line remainder 
beneficiaries.

__________

1. See Uniform Trust Code, comment to § 103. 
2. Illinois Trust Code, § 103(30). The ITC definition 

adds to the UTC definition, for clarity, the phrase “assuming 
nonexercise of powers of appointment.” A trailer bill to the 
Illinois Trust Code has been introduced as House Bill 1795 
and would simplify the definition of qualified beneficiary to 
mean all current beneficiaries and all presumptive remainder 
beneficiaries.

3. Under Illinois Trust Code § 402(A)(3), a trust must 
have a definite beneficiary unless it is a charitable trust, a 
trust for the care of an animal, or a purpose trust, but it 
need not always have a current beneficiary and a presump-
tive remainder beneficiary. An example of a trust without a 
current beneficiary is a trust that cannot make distributions 
until the beneficiary reaches an age the beneficiary has not 
yet attained. An example of a trust that might not have a 
presumptive remainder beneficiary is a trust that upon termi-
nation is to be paid to charities selected by the trustee.

4. While one assumes that a power of appointment will 
not be exercised, the holder of a power of appointment may 
still be entitled to represent the beneficiaries whose interests 
could be affected by the exercise of the power of appoint-
ment. Illinois Trust Code, § 302.

5. The term “beneficiary” includes identified charitable 
organizations that will or may receive distributions under the 
terms of a trust. Illinois Trust Code, § 103(3). Mere potential 
distributees (e.g., charities) of a charitable trust, however, are 
not considered current beneficiaries. 
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be a current beneficiary until such age 
is attained or such event occurs. On 
the other hand, one does not consider 
whether a beneficiary currently meets the 
standard for a distribution in determining 
the current beneficiaries. For example, 
one would not consider whether the 
beneficiary currently has medical needs 
that would justify a distribution under a 
health care standard.

“Current beneficiary” includes the 
holder of a presently exercisable general 
power of appointment. Thus, a person 
who has a right to withdraw a portion of 
the trust is a current beneficiary whether 
or not they have exercised such right. 
“Current beneficiary” does not include a 
person who is a beneficiary only because 
the person holds any other power of 
appointment.6 “Current beneficiary” also 
does not include permissible appointees 
of a power of appointment unless the 
power has been irrevocably exercised 

IN DETERMINING THE PRESUMPTIVE 
REMAINDER BENEFICIARIES, YOU 
ASSUME THAT THE INTERESTS 
OF THE CURRENT BENEFICIARIES 
TERMINATED AT THE TIME OF 
DETERMINATION. DO NOT CONSIDER 
BENEFICIARIES WHO DO NOT 
YET EXIST. THE PRESUMPTIVE 
REMAINDER BENEFICIARIES’ 
INTERESTS MAY BE CONTINGENT, 
BUT NOT ALL CONTINGENT 
BENEFICIARIES ARE PRESUMPTIVE 
REMAINDER BENEFICIARIES.

mainder beneficiaries, because if P’s 
interest terminated they would have a 
successive interest in the continuing 
trust. (In many trusts, there will be 
no presumptive remainder benefi-
ciaries under part (B) (see Example 2 
below).) 
PART (C): TAKERS UPON TERMINA-

TION OF TRUST. The second type of 
presumptive remainder beneficiary is 
described in part (C) as a beneficiary who 
would be eligible to receive a distribution 
of income or principal if the trust termi-
nated on that date.8 

Example 2. Income is provided to P 
for life; then, upon P’s death, the trust 
distributes to P’s then-living descen-
dants per stirpes. There is no presump-
tive remainder beneficiary under part 
(B) of the definition because if P dies 
the trust terminates. C-1 and C-2 are 
presumptive remainder beneficia-
ries, even though their interests are 
contingent on them surviving P. The 
GCs are not presumptive remainder 
beneficiaries so long as C-1 and C-2 
are living. If C-1 was deceased at the 
time of determination, GC-1 would be 
a presumptive remainder beneficiary.
Example 3. Discretionary principal 
and income are provided to P for life, 
then the property continues to be 
held in a discretionary trust for P’s 
descendants until all of P’s children 
reach age 25, at which time the trust 
distributes to P’s descendants, per 
stirpes. If a child of P’s is under age 25, 
all of P’s descendants now living are 
presumptive remainder beneficiaries 
under part (B) because they could 
receive discretionary distributions 
from the trust if P died. If no child 
of P’s is under the age of 25, C-1 and 

in their favor. A testamentary power of 
appointment is not exercised until the 
holder has died and exercised the power; 
it is not exercised merely by signing a 
will, because any will signed during the 
powerholder’s life may not be the last will 
admitted to probate.

Presumptive remainder  
beneficiaries 

Presumptive remainder beneficiaries 
are the “first-line” remainder beneficiaries 
who, as of the date of determination, are 
next in line to receive distributions under 
the trust or to receive distributions if the 
trust terminates. There are two categories 
of presumptive remainder beneficiaries: 
1) holders of successive interests in a trust 
(part (B) of the definition) and 2) holders 
of interests upon the termination of a 
trust (part (C) of the definition). Usually, 
presumptive remainder beneficiaries for 
a trust will be determined under either 
part (B) or part (C), but not both, because 
we are trying to identify the first-line 
remainder beneficiaries. 

In determining the presumptive 
remainder beneficiaries, you assume that 
the interests of the current beneficiaries 
or the trust terminated at the time 
of determination. Do not consider 
beneficiaries who do not yet exist. The 
presumptive remainder beneficiaries’ 
interests may be contingent, but not all 
contingent beneficiaries are presumptive 
remainder beneficiaries.

PART (B): HOLDERS OF SUCCESSIVE 

INTERESTS. Part (B) describes holders 
of successive interests in the trust who 
would be eligible to receive a distribution 
of income or principal if the interests of all 
beneficiaries currently eligible to receive 
income or principal of a trust terminated 
without causing the trust to terminate.7

Example 1. Income is provided to P for 
life. After P’s death income is pro-
vided to P’s descendants per stirpes. 
Upon the death of the survivor of P’s 
children, the trust terminates and dis-
tributes to P’s then-living descendants 
per stirpes. P is a current beneficiary. 
C-1 and C-2 are presumptive re-

For All Examples in This Article

•  P is living and has two children  
   (C-1 and C-2); 

•  C-1 has one child (GC-1); and

•  C-2 has two children (GC-2 and GC-3).

__________

6. A “beneficiary” is defined to include a person 
that, in a capacity other than that of trustee, holds 
a power of appointment over trust property. Illinois 
Trust Code, § 103(3). The definition of “current ben-
eficiary,” however, includes the holder of a presently 
exercisable general power of appointment, but does 
not include a person who is a beneficiary only because 
the person holds any other power of appointment. 
Illinois Trust Code, § 103(9).

7. Id. at § 103(28)(B).
8. Id. at § 103(28(C).
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scenario is that C-1 lives until 35. The 
author would argue that C-1’s children are 
not presumptive remainder beneficiaries, 
because that would require us to assume 
an additional contingency: C-1’s death 
prior to 35.10 

If upon termination the trust 
distributes to new trusts, the presumptive 
remainder beneficiaries are those who 
could immediately receive distributions 
from the new trust. Part (C) only 
considers the persons who would or could 
receive distributions from the successor 
trust (the current beneficiaries) at the 
time of termination of the original trust. 
Part (C) does not include the presumptive 
remainder beneficiaries of the new trust. 

Example 6. Income is provided to P 
for P’s life. At P’s death, the original 
trust distributes to separate trusts for 
each of P’s children. The trust for each 
child pays income to the child, and 
after the child’s death pays income 
to the child’s descendants per stirpes. 
Upon the death of all of P’s children, 
the separate trusts terminate and 
distribute to each child’s descendants 
per stirpes; or, if none, to the grantor’s 
other descendants. P is a current 
beneficiary. The trust terminates at P’s 
death, and P’s children (C-1 and C-2) 
are presumptive remainder beneficia-
ries because they would be entitled to 
receive distributions after the termina-
tion of the original trust. P’s GCs are 
not presumptive remainder beneficia-
ries of the original trust. 

Some have suggested that the presumptive 
remainder beneficiaries of the trust in 

C-2, but not the GCs, are presump-
tive remainder beneficiaries under 
part (C) because they would receive 
the property if the trust terminated. 
(Sometimes a beneficiary will be both 
a current beneficiary and a presump-
tive remainder beneficiary.)
Example 4. Income to P and discre-
tionary principal are provided to P 
and P’s children. Upon P’s death, these 
assets are provided to P’s descendants 
per stirpes. P is a current beneficiary. 
C-1 and C-2 are both current benefi-
ciaries and presumptive remainder 
beneficiaries—in fact, they are the 
only presumptive remainder benefi-
ciaries. 

Often a trust might terminate in more 
than one way. Are we to consider only 
the most likely way a trust will terminate 
or all termination scenarios with a 
reasonable likelihood of occurring? The 
author believes that because the goal 
is to determine first-line remainder 
beneficiaries, we should consider the most 
likely way a trust will terminate and select 
the termination scenario that requires 
the fewest assumptions about additional 
contingencies occurring.9 

Example 5. Discretionary income and 
principal are provided to C-1, who is 
30. When C-1 becomes 35, C-1 can 
withdraw the trust. If C-1 dies before 
35, the trust assets to go C-1’s descen-
dants, per stirpes.

In Example 5 the trust could terminate by 
C-1 attaining 35 or by C-1 dying before 
35. C-1 is clearly a presumptive remainder 
beneficiary because the likely termination 

ARE WE TO CONSIDER ONLY THE 
MOST LIKELY WAY A TRUST WILL 
TERMINATE OR ALL TERMINATION 
SCENARIOS WITH A REASONABLE 
LIKELIHOOD OF OCCURRING? THE 
AUTHOR BELIEVES THAT BECAUSE 
THE GOAL IS TO DETERMINE FIRST-
LINE REMAINDER BENEFICIARIES, WE 
SHOULD CONSIDER THE MOST LIKELY 
WAY A TRUST WILL TERMINATE AND 
SELECT THE TERMINATION SCENARIO 
THAT REQUIRES THE FEWEST 
ASSUMPTIONS ABOUT ADDITIONAL 
CONTINGENCIES OCCURRING.
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__________

9. The author also believes that we should avoid 
any subjective inquiries such as the state of C-1’s 
health in Example 5. In general, qualified beneficiaries 
should be determinable from the trust instrument itself 
with only limited factual information such as who are 
the children or descendants of a person, who is now 
living, and the age of the beneficiaries.

10. Similarly, we would not consider more extenu-
ated scenarios under which the trust might terminate 
such as the value of the trust decreasing to the point 
where it could be terminated under a “small trust” 
termination provision or a beneficiary triggering a no-
contest provision. The author believes that the default 
taker under a no-contest provision should only be a 
qualified beneficiary if the beneficiary against whom 
the no-contest clause would be enforced has filed a 
claim or contest that would violate the no-contest 
clause and the no-contest clause is enforceable. In 
many cases this will only be finally determined by a 
court ruling. The taker in default is not a first-line re-
mainder beneficiary because the grantor is attempting 
to avoid any challenge that would trigger the clause.

Example 6 should be the trustees of the 
separate trusts for P’s grandchildren 
or for such trusts themselves rather 
than the individuals who would be the 
current beneficiaries of such trusts. But 
the trustees of the separate trusts are not 
the qualified beneficiaries for technical 
and practical reasons. First, a qualified 
beneficiary must be a “beneficiary,” and 
the ITC defines “beneficiary” as a person 
that has a present or future beneficial 
interest in a trust. A trustee does not hold 
a beneficial interest in a trust. Second, 
on the practical side, the separate trusts 

https://law.isba.org/2NKhCD4
https://law.isba.org/2Whqh0c
https://law.isba.org/3q7J0Oo.


the primary beneficiary’s then-living 
descendants are the current ben-
eficiaries. The primary beneficiary’s 
then-living descendants (or if none, 
other descendants of P) are presump-
tive remainder beneficiaries. So long 
as at least two of P’s descendants are 
living, Charity X is not a presumptive 
remainder beneficiary. 
Example 10. Discretionary income and 
principal are provided to P and P’s 
descendants per stirpes. Upon the death 
of the last surviving descendant of P, 
assets are distributed to Charity X. P 
and P’s descendants are current benefi-
ciaries. Literally, there are no presump-
tive remainder beneficiaries under 
part (B) of the definition because if the 
interests of all of the current beneficia-
ries terminated, then the trust would 
terminate. A literal reading of part (C) 
of the definition would conclude that 
the trust could only terminate if P and 
all of P’s descendants died, and that 
the presumptive remainder beneficiary 
is Charity X. This result, however, is 
inconsistent with Example 9, which 
differs only in terms of whether or not 
new trusts are created at each genera-
tion. It also differs from the author’s 
view of the correct result in Example 8. 

Addressing the issue raised by Example 10 
may require some change to the statutory 
definition of qualified beneficiary. A 
reasonably simple change would be to treat 
a trust that benefits multiple generations 
of descendants on substantially similar 
terms as if a new trust was created upon 
the death of the members of the oldest 
generation of current beneficiaries. Such a 
change would then treat only the current 
beneficiaries of the hypothetical new trust 
as the presumptive remainder beneficiaries, 
and would avoid treating Charity X as a 
presumptive remainder beneficiary so long 
as there were members of two different 
generations of descendants living.

They state that the first-line remainder 
beneficiaries:

… are the beneficiaries who would become 
eligible to receive distributions were the 
event triggering the termination of a 
beneficiary’s interest or of the trust itself to 
occur on the date in question. Such a ter-
minating event will typically be the death 
or deaths of the beneficiaries currently 
eligible to receive the income.11 

Thus the comments to the UTC appear 
to look for the event that terminates the 
interest of the current beneficiary (the 
“terminating event”) and then determines 
the presumptive remainder beneficiaries 
either under part (B)—if the trust does 
not terminate at the terminating event—or 
under part (C)—if the trust terminates at 
the terminating event. 

The implication of this construction can 
be demonstrated by returning to Example 
1. Under this construction, C-1 and C-2 
would be the only presumptive remainder 
beneficiaries because they are the first-line 
remainder beneficiaries under part (B) of 
the definition. If presumptive remainder 
beneficiaries are identified under part (B) 
of the definition, we would not proceed 
to part (C) of the definition. Although the 
trust would pass to the grandchildren upon 
termination, the grandchildren would not 
be presumptive remainder beneficiaries 
because they are second-line remainder 
beneficiaries.12 

Even greater challenges are created 
by discretionary spray trusts for multiple 
generations.

Example 9. Discretionary income 
and principal are provided to P 
(the “primary beneficiary”) and P’s 
descendants per stirpes. Upon the 
death of each primary beneficiary, 
the trust divides into additional trusts 
for the primary beneficiary’s descen-
dant’s per stirpes; or, if none, for the 
descendants per stirpes of the primary 
beneficiary’s closest ancestor who has 
then-living descendants and who is a 
descendant of P. Upon the death of the 
last surviving descendant of P, assets 
are distributed to Charity X. So long 
as the primary beneficiary is living, 
the primary beneficiary and all of 

for P’s grandchildren may not yet be in 
existence. 

Long-lasting trusts
Trusts that are intended to last 

for multiple generations, or even in 
perpetuity, can create special challenges.

Example 7. Income is provided to P. 
Upon the death of P and each subse-
quent primary beneficiary, the trust 
divides into additional trusts for the 
primary beneficiary’s descendants per 
stirpes; or, if none, for the primary 
beneficiary’s closest ancestor who 
has then-living descendants. Each 
subsequent trust pays income to the 
primary beneficiary. Upon the death 
of the last surviving descendant of P, 
the remaining assets are distributed 
to Charity X. So long as at least two 
of P’s descendants are living, Char-
ity X is not a presumptive remainder 
beneficiary. 
Example 8. Income is provided to P, 
then to P’s descendants per stirpes in 
perpetuity. Upon the death of the last 
surviving descendant of P, the trust’s 
assets are distributed to Charity X. 
(This is the same as Example 7, except 
that new separate trusts are not cre-
ated as each primary beneficiary dies.) 

The author believes that so long as at least 
two of P and P’s descendants are living 
and there is a presumptive remainder 
beneficiary for the trust under part (B), 
Charity X should not be a presumptive 
remainder beneficiary. Although Charity 
X would receive the trust assets if the trust 
terminated, the trust is not intended to 
terminate and Charity X is not properly 
a first-line remainder beneficiary so long 
as more than one of P’s descendants are 
living. This example also is dispositively 
the same as Example 7, except that 
separate trusts are not created at each 
generation, and should not produce a 
different result. 

The author believes that you have 
either part (B) presumptive remainder 
beneficiaries or part (C) presumptive 
remainder beneficiaries, but not both. The 
comments to the UTC support this result. 

__________

11. Uniform Trust Code, comment to § 103. 
12. Until the Illinois Trust Code definition is clari-

fied, the more conservative approach would, of course, 
be to treat part (B) and part (C) as inclusive disjunc-
tions; in other words, to assume that both parts may 
apply to a trust.

5



or to another person who is entitled to 
represent the qualified beneficiary under 
the ITC.18 This discussion is beyond the 
scope of this article. 

beneficiary while the trust is revocable and 
the settlor does not have capacity.16 Except 
with respect to the limited right given to a 
current beneficiary under section 603(e), 
only the settlor or the settlor’s representa-
tive can challenge the trustee’s administra-
tion of the trust while it was revocable, 
even after the settlor’s death.17 

Representation of qualified  
beneficiaries

Once the qualified beneficiaries are 
identified, the next step is to determine 
whether notices and accounts will be 
given to a qualified beneficiary personally 

Revocable trusts
The qualified beneficiaries are deter-

mined in the same manner for a revocable 
trust. The trustee’s duties, however, are 
only owed to certain qualified beneficia-
ries while the trust is revocable. While 
the settlor has capacity, duties are owed 
exclusively to the settlor.13 While the set-
tlor is incapacitated, duties are owed to 
the current beneficiaries,14 but not the pre-
sumptive remainder beneficiaries.15 The 
current beneficiary’s right to challenge an 
action of the trustee taken while the trust 
was revocable is limited to any action that 
affects the beneficiary’s rights as a current 

__________

13. Illinois Trust Code, § 603(b).
14. The question has been raised of whether a per-

son to whom tax planning gifts, but not discretionary 
distributions, could be made from the revocable trust 
is a current beneficiary. The trailer bill referenced in 
footnote 2 would clarify that persons to whom gifts 
could be made from the revocable trust who are not 
otherwise current beneficiaries of the trust would not 
be considered current beneficiaries.

15. Illinois Trust Code, § 603(c).
16. Id. at § 603(e).
17. Id. at § 603(d).
18. See Illinois Trust Code, Article 3.
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