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I.  Introduction.    

 

Where to find the rules/standards govern an attorney’s behavior?2   

• Model Rules of Professional Conduct. 

• Court decisions. 

• Ethical opinions issued by American Bar Association and state bar associations. 

• State statutes and guidelines. 

• The American College of Trust and Estate Counsel (ACTEC) commentaries on Model 

Rules of Professional Conduct.  Available at: 

https://www.actec.org/assets/1/6/ACTEC_Commentaries_5th.pdf 

 

II.  Who is the client and what is the engagement? 

• What is the attorney being asked to do? 

o The attorney first needs to understand who the attorney is being asked to represent 

and the scope of the engagement. 

 

• The engagement letter. 

o Provides an opportunity for the attorney to establish (i) the identity of the client, 

and (ii) the scope of the representation. 

o It also provides an opportunity—in advance of the client making any decisions—

to disclose both fees for the current legal services and the prospective fees that 

would be charged if the client were to select the attorney or the attorney’s firm to 

act in a fiduciary capacity.  

o Examples of engagement letters from The American College of Trust and Estate 

Counsel (ACTEC) can be found online.  

https://www.actec.org/assets/1/6/ACTEC_2017_Engagement_Letters.pdf 

 

• Representing different parts of the same family. 

o Why would someone do it?  

▪ Attorneys often develop deep relationships with families.  Children grow 

up knowing the attorney and naturally turn to the family advisor for 

assistance with legal and financial matters. 

▪ The attorney can often be an efficient advisor because of the “institutional 

knowledge” accumulated over the years.3 
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▪ Advising related clients who have somewhat differing goals may be 

consistent with their interests and the attorney’s role as the attorney for the 

“family”.4   

 

o What are the ethical concerns? 

▪ Maintaining independent professional judgment. 

• An attorney should only undertake a multiple representation if the 

attorney “reasonably believes it will be possible to provide 

impartial, competent and diligent representation of each client.”5 

• Multiple representations require the attorney to compartmentalize 

the information pertaining to each separate representation.6  

▪ Complying with rules on client confidences. 

• Rule 1.6 provides that an attorney shall not reveal information 

relating to the representation of a client unless the client gives 

informed consent or the disclosure is impliedly authorized in order 

to carry out the representation.7 

▪ Potential conflicts of interests.8 

• Rule 1.7 provides that an attorney may not represent a client if 

representation involves a concurrent conflict of interest.9 

o A concurrent conflict exists if: (1) the representation will 

be directly adverse to another client; or (2) there is a 

significant risk that representation of one or more clients 

will be materially limited by the attorney’s responsibilities 

to another client, former client, third-party or the attorney’s 

personal interest.10 

• “Direct Adverseness requires a conflict as to the legal rights and 

duties of the clients, not merely conflicting economic interests.”11 

▪ Potential for violation of duty of loyalty. 

 

o Recommended behavior and analysis, generally. 

▪ With any multiple representation (whether joint or separate; spouses, 

multiple generations, or siblings) an attorney should fully explain the 

following in the engagement letter: 

• Who is the client? 

• What type of representation (joint vs. separate)? 

• What confidences are to be maintained/shared? 

• What conflicts (current or potential) arise among family members? 

• What happens if a conflict arises? Who will the attorney continue 

to represent?12 

▪ Resolving potential conflicts of interest requires that the attorney obtain 

informed consent, confirmed in writing.13  

• Informed consent requires that the attorney describe and 

adequately explain the risks and possible effects of the multiple 

representation, and available alternatives to the multiple 

representation.14   
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▪ However, the conduct necessary to avoid any ethical concerns can often 

run counter to what family members have come to expect from the “family 

advisor” and runs the risk of jeopardizing the entire relationship. 

 

o When representing spouses: 

▪ This is usually done as a joint representation (the couple is the client). 

▪ Be aware of the many circumstances under which spouses may have 

conflicts or may wish to keep secrets—an undisclosed prior marriage or 

child; extramarital relationship; nonmarital child; or disparate treatment of 

children in the estate plan.15 

▪ The attorney should discuss the attorney’s role and that anything one 

spouse shares with the attorney may be disclosed to the other spouse.   

▪ To the extent a conflict is apparent or reasonably foreseeable, the attorney 

should obtain consents.  It is also important to discuss how the attorney 

will proceed if a conflict later arises. 

 

o When representing unmarried couple: 

▪ Prior to engagement need to determine whether to do a joint 

representation, where the couple is the client, or separate representations. 

 

o When representing multiple generations or siblings: 

▪ These are usually done as separate representations, but there may be 

circumstances where joint representation makes sense. 

▪ Client information is kept separate and will not be shared with other 

family members without consent. 

▪ There is a significant potential for conflict when children are (or perceive 

that they are) treated differently; when a family member acts in a manner 

that is inconsistent with previously agreed family estate plan; or when a 

parent favors one child over another. 

▪ ABA Formal Opinion 05-434 concludes there typically is no conflict of 

interest if an attorney prepares an estate plan for a parent that disinherits 

the child, who is also an estate planning client, since the child beneficiary 

has no legal right to the bequest.16 

▪ ABA Formal Opinion 05-434 draws a distinction when the client asks the 

attorney for advice as to whether (as opposed to how) to disinherit a 

family member who is also a client.17 

 

o Are the issues any different when the attorney is the trustee and also represents 

the beneficiary? 

 

• The “invisible” client. 

o Conflicts can exist when the party paying for the services is different than the 

individual who is doing the planning.   

o Consider the wealthy client who asks her attorney to draft a “simple will” for 

client’s elderly mom or for client’s children who recently turned age 18.   
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o Consider the family office or trusted advisor who provides the attorney with the 

client’s information and asks the attorney to draft the client’s estate planning 

documents without providing an opportunity for the attorney to communicate 

directly with the client.  

 

o Recommended behavior. 

▪ Review Rule 1.8(f) before accepting payment from someone other than 

the client.18 

▪ Review Rule 1.4 communication with client. 

▪ When current client asks attorney to prepare documents for new client, 

and documents benefit existing client, advise both of the possibility of a 

presumed undue influence.19 

• The client with diminished capacity. 

III.  The choice of fiduciaries (and representation of fiduciary). 

• The attorney. 

o Naming an attorney as fiduciary (personal representative or trustee), and more 

particularly, the drafting attorney or someone from the drafting attorney’s law 

firm. 

 

o Why would someone do it? 

▪ An attorney often has unique qualifications to serve as fiduciary.   

▪ Estate planning attorneys, in general, are especially qualified. They know 

trust law, and how to “read, understand and interpret trust instruments”.20   

They have the experience and knowledge of what it means to be a 

fiduciary and the resources available to fulfill the obligations. 

▪ Estate planning attorneys also have extensive experience administering 

estates of various sizes and complexities. 

▪ The drafting firm or attorney often has a well-established history with the 

family and knows the client’s intentions.   

▪ Often clients do not want to burden family members or friends with this 

responsibility (or want to maintain privacy), and want the personal 

knowledge and touch that comes with naming a trusted individual versus 

an institution.21 

 

o What are the ethical concerns? 

▪ Most ethical concerns come from the fact that a fiduciary is paid for his 

services.  In some states, compensation is based on a fee schedule as a 

percentage of assets.  In other states, like Massachusetts, payment simply 

needs to be “reasonable” based on work done.  

• Drafting an instrument naming the attorney as a fiduciary is not 

considered to be a gift, and is not considered to be a business 

transaction.22  

• Thus, rule 1.8(c), which prohibits substantial gifts (unless the 

attorney is related to the client) and rule 1.8(a), which prohibits 
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entering into a business transaction with a client unless certain 

conditions are met, are inapplicable.23 

▪ Potential for conflict of interest.24  

• Comment 8 to Rule 1.8 says it does not prevent an attorney from 

seeking to be named to a “lucrative fiduciary position”. 

• Rule 1.7 provides in pertinent part that a concurrent conflict of 

interest exists if “there is significant risk that the representation of 

one or more clients will be materially limited by . . . a personal 

interest of the lawyer”.  The attorney may continue to represent the 

client if: (1) the attorney reasonably believes that he or she can 

provide “competent and diligent representation”; (2) “the 

representation is not prohibited by law”; (3) the attorney is not 

representing adverse parties in the same proceeding; or (4) each 

client gives informed consent in writing. 

▪ Potential for violation of duty of loyalty.25  

• Attorneys must represent their clients without regard for their own 

financial interest in the representation. 

• But, attorneys acting as fiduciaries are paid for both legal services 

and trustee or personal representative services. 

• Rule 2.1: “In representing a client, a lawyer shall exercise 

independent professional judgment and render candid advice. . .”26 

▪ Attorney unduly influencing or improperly soliciting the client.27  

• It is generally permissible to draft a will or trust that names the 

drafting attorney as a fiduciary, as long as “the appointment is not 

the product of undue influence or improper solicitation.”28  

▪ Is the attorney competent?  

• Rule 1.1 provides: “A lawyer shall provide competent 

representation to a client.  Competent representation requires the 

legal knowledge, skill, thoroughness and preparation reasonably 

necessary for the representation.” 

• Estate planning attorneys should be particularly mindful of this 

rule as probate matters can involve many legal specialties, 

including tax, corporate, real estate, insurance, employee benefits, 

and securities law. 

 

o Recommended behavior and analysis, in general. 

▪ When discussing these matters with a client, the attorney should: 

• Explain the fiduciary’s role and duties, as well as all of the 

possibilities for who can act as a fiduciary.29 

• Fully disclose to the client all alternatives to naming the attorney 

as fiduciary.   

• Ensure compliance with Rule 1.4(b), which provides “A lawyer 

shall explain a matter to the extent reasonably necessary to permit 

the client to make informed decisions regarding the 

representation.”   
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▪ ABA Formal Opinion 02-426, which analyzed this question, states: “This 

discussion should cover information reasonably adequate to permit the 

client to understand the tasks to be performed by the fiduciary; the 

fiduciary’s desired skills; the kinds of individuals or entities likely to serve 

most effectively, such as professionals, corporate fiduciaries, and family 

members; and the benefits and detriments of using each, including relative 

costs.” 

▪ Before allowing themselves to be nominated or appointed as a fiduciary, 

an attorney should: 

• Consider whether “alternative fiduciaries might be better equipped 

to handle the case, whether because of the nature of the assets 

involved, the personal experience of the lawyer, or other 

reasons.”30 

• Disclose financial compensation. Explain (i) how fiduciary fees 

will be determined and calculated, (ii) what tasks the attorney will 

perform and which the attorney will pay others to do, and (iii) the 

possibility of the attorney or the attorney’s firm as handling legal 

work.31 

 

o Disclosure. 

▪ The best practice is to make disclosures in writing, though it is generally 

not required.  

▪ Some disclosures can be covered in the engagement letter.  (“If an 

attorney from this firm is appointed as a fiduciary, then the following fees 

will apply”.)   

▪ Some disclosures can be covered in typical correspondence with the client 

concerning the estate plan. 

▪ Beware of state specific requirements.  

 

o Consent. 

▪ Does the client need to consent in writing?  Generally, no, unless there is a 

state specific requirement. 

▪ Exception: ABA Formal Opinion 02-426 provides: “When there is a 

significant risk that the lawyer’s independent professional judgment in 

advising the client in the selection of a fiduciary will be materially limited 

because of the potential amount of the fiduciary compensation or other 

factors, the lawyer must obtain the client’s informed consent and confirm 

it in writing.”32 

▪ ABA Formal Opinion 02-426 also suggests: “Even when the lawyer 

reasonably believes that he has provided appropriate advice to his client 

regarding her selection of a fiduciary, in some circumstances, before 

accepting the position, the lawyer should confirm the client’s decision in 

writing or urge the client to obtain independent advice from other trusted 

advisers or family members.”33 

• Question – is this practical?  Is the family attorney really going to 

suggest that his longtime client hire independent counsel to review 
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these decisions or disclose to other family members an element of 

his estate plan?  What would that do to most relationships? 

 

• An allied professional or trusted referral source as fiduciary. 

o Reasons for naming a referral source or allied professional are similar to naming 

the drafting attorney.  Often times the relationship between the accountant, 

financial planner, family office or other professional is as strong (if not stronger) 

than the attorney’s relationship with the client and family. 

 

o What are the ethical concerns? 

▪ Rule 7.2(b) provides an attorney shall not give anything of value to a 

person in exchange for recommending the attorney. 

▪ A non-attorney advisor will not be bound by the same professional code of 

ethics.  However, the attorney draftsman still has to undertake the same 

analysis. 

▪ Though they may be attenuated, the same underlying ethical issues are still 

present.  If the professional is one with whom the attorney has the 

relationship, where does the attorney’s loyalty lie?34  If the attorney 

receives a significant amount of work from the referral source or the 

referral source has a practice of always hiring the drafting attorney, how is 

the risk of the attorney’s financial incentive any different?  The potential 

for a slippery slope is real. 

▪ The estate planning attorney should avoid the appearance that suggesting 

the referral source as personal representative or trustee was made 

primarily to encourage additional business referrals. 

▪ If naming a referral source as personal representative or trustee, it goes 

without saying that the designation must be in the client’s best interest. 

▪ See Gunster v. McAdam – This case upheld a judgment against the 

testator’s law firm by the beneficiaries that the law firm wrongfully 

procured JP Morgan’s appointment as a corporate fiduciary to increase 

administration expenses.35 

 

o Recommended behavior. 

▪ Disclosure needs to be made of any significant relationship between 

attorney (or attorney’s firm) and a professional fiduciary.36   

 

• Does including a power for the beneficiaries to remove and replace trustees change any 

of this analysis? 

o It should.  The inclusion of these provisions helps avoid appearance of attorney 

taking advantage of relationship and acting in his financial self-interest.37  But 

note potential tax consequences.38 

o The attorney still needs to make disclosures to the client. 

o Is there any obligation to disclose to the beneficiaries the existence of the removal 

provision?    
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• Naming the drafting attorney as the “attorney for” the fiduciary in the instrument. 

o A controlling client with a close relationship to his attorney, may wish to have a 

provision inserted in the estate plan to ensure that the documents will be carried 

out and interpreted as intended, by naming drafting attorney as attorney for the 

fiduciary. 

o What are the ethical concerns? 

▪ That an unsophisticated personal representative or beneficiary would not 

realize there was a choice.  

▪ Reasonableness of compensation.  Concern when attorney is charging both 

for time as fiduciary and for legal services.39 

o ACTEC Commentaries recommend that attorneys advise the client that it is 

neither customary nor necessary and that in most states it is not binding.  The 

fiduciary is free to select his own attorney.40 

o This seems to be a relatively rare issue.  More likely scenarios are the unwritten 

practices. 

▪ The attorney acting as fiduciary who hires himself or his firm to represent 

the fiduciary.41  This happens frequently as there is considerable overlap 

between the roles.42 

▪ Agreement with allied professional that drafting attorney will act as 

attorney if professional is fiduciary.43 

• This is also a widespread practice to reduce administration 

expenses.44   

• The policy of corporate fiduciaries retaining the draftsman as 

attorney “has been described as a ‘gentlemen's agreement’ between 

financial institutions and the bar, as ‘reciprocal back scratching,’ as 

a ‘symbiotic relationship,’ and, less generously, as a ‘conspiracy’ . 

. . to exploit the client by recommending that the testator name a 

bank as executor in exchange for assurance that the executor, once 

appointed, will retain the attorney to assist in the probate of the 

testator’s estate.”45  

 

IV. Other estate planning choices. 

• Exculpatory clauses. 

o Why include them? 

▪ Generally, an exculpatory clause purports to exonerate a fiduciary from 

personal liability for ordinary negligence.46   

▪ Exculpatory clauses should be distinguished from clauses that modify 

trustee’s duties, which affect whether certain conduct constitutes a breach 

of trust.  Exculpatory clauses apply after a breach of trust occurs.47   

▪ Clients may use these clauses to protect a non-professional fiduciary 

(friend or family member) and to provide an incentive for these 

individuals to agree to serve.48   

▪ Such clauses may also be appropriate to encourage a professional 

fiduciary, who wants protection from adverse results, not necessarily 

caused by the fiduciary.49 
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o What are the ethical concerns? 

▪ Rule 1.8(h)(1) provides an attorney shall not “make an agreement 

prospectively limiting the lawyer’s liability to a client for malpractice 

unless the client is independently represented in making the agreement”. 

▪ If the drafting attorney is also named as fiduciary, there is a concern that 

exculpatory clauses violate the duty to represent the best interest of the 

client.50   

 

o State laws tend to fall into three categories. 

▪ First, states that follow the Restatement of Trusts that exculpatory 

provisions are valid, but need to be strictly construed and cannot protect 

against bad faith, intentional misconduct or reckless indifference.51 

• Under the Restatement, exculpatory provisions relieving a trustee 

who derives a profit from liability for breach of trust to the extent 

of the profit are void as contrary to public policy. The fiduciary 

must disgorge profits from the breach of trust.  

• An exculpatory clause is not presumed invalid as a breach of a 

confidential or fiduciary relationship simply because draftsman is 

also the fiduciary. 

• No matter who drafts the provision, factors relevant to determining 

whether the clause was inserted as a result of a breach of a 

confidential or fiduciary relationship include: (1) whether the 

trustee had been in a fiduciary relationship to the donor; (2) 

whether the trust was drawn by the trustee or a person acting on 

the trustee’s behalf; (3) whether the donor had independent advice 

regarding the provision; (4) whether the donor is experienced or 

unfamiliar with business affairs; (5) whether the provision was 

inserted as a result of undue influence or improper conduct by the 

trustee; and (6) the extent and reasonableness of the provision.52   

 

▪ Second, states that follow Uniform Trust Code (“UTC”) that exculpatory 

provisions are valid, but need to be strictly construed.  Under the UTC, an 

exculpatory clause cannot be used to relieve trustee from bad faith or 

reckless indifference.53    

• If the draftsman is also the trustee, an exculpatory clause is 

presumed invalid as an abuse of a fiduciary or confidential 

relationship unless the trustee proves that the clause is fair and was 

adequately communicated to client.  

• Relevant factors include: (1) the extent of the prior relationship 

between the donor and trustee; (2) whether the donor received 

independent advice; (3) the sophistication of the donor with respect 

to business and fiduciary matters; (4) the trustee's reasons for 

inserting the clause; and (5) the scope of the particular provision.54 

 

▪ Third, states that nullify exculpatory clauses (in testamentary trusts) on 

public policy grounds.55  
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o Recommended behavior and analysis for states that allow exculpatory clauses. 

▪ Disclosure. 

• The attorney should fully disclose the existence and purpose of the 

exculpation provision.  

• The provisions should not be treated as “boilerplate”.   

• The attorney should give client a choice. 56 

• Consider asking the client to sign a statement acknowledging that 

the client understands the content of the provision.57 

▪ Independent counsel. 

• Under the UTC, a trustee can prove that an exculpatory clause is 

fair under the circumstances if the donor was represented by 

independent counsel.58 

• In non-UTC jurisdictions and in general, the use of independent 

counsel will always be helpful in defending a challenge to an 

exculpatory clause.59 

• If the client declines to seek independent counsel, the attorney 

should ask for it in writing.60  

▪ Informed consent 

• An attorney should not include an exculpatory clause without the 

informed consent of an unrelated client.61 

 

o Questions. 

▪ Does the analysis change if the attorney is only a successor fiduciary? 

▪ Does the analysis change when drafting exculpatory clauses for an allied 

professional who will be serving as the fiduciary? 

▪ Does this analysis change if the attorney always uses the same exculpatory 

clause when drafting estate planning documents regardless of the identity 

of the fiduciary? 

 

• Accounting provisions that limit the time in which a beneficiary may object. 

o Why include them? 

▪ It is often more efficient and economical to avoid obtaining court approval 

on accountings.  Instead, fiduciaries rely on less formal procedures, such 

as sending beneficiaries periodic financial account statements.  To provide 

closure and efficient administration, trusts are often drafted with a 

provision that a beneficiary has a limited amount of time (6 months or a 

year) in which to raise concerns.  If the beneficiary does not do so, the 

beneficiary is deemed to have assented to the transactions. 

o What are the ethical concerns? 

▪ Similar to the issues with exculpatory clauses. 

o Recommended behavior and analysis. 

▪ Disclosure. 

▪ Consent. 
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• Special provisions for the professional fiduciary. 

o Very common with institutional trustees. 

o For example, the fiduciary might have special provisions that would excuse the 

fiduciary from any responsibility under the Prudent Investor Act, exempt the 

trustee from certain accounting requirements, or provide for fees in accordance 

with the corporate trustee’s fee schedule, regardless of whether the fees may be in 

excess of those typically charged by similar fiduciaries. 

o What are the ethical concerns? 

▪ “After advertising great skill and ability, and impliedly promising to use 

all that care and capacity in any trust where it is chosen trustee, the bank 

or trust company should not insist that the [settlor] hold the trustee to a 

lower standard of performance.”62 

▪ “If a trustee has special skills or is named as trustee on the basis of 

representations of special skills or expertise, he is under a duty to use 

those skills.”63 

o Recommended behavior and analysis. 

▪ Disclosure. 

▪ Consent. 

 

• Avoid gifts to attorney. 

o Rule 1.8(c) prohibits an attorney from preparing any instrument giving the 

attorney or someone related to him any substantial gift unless the recipient of the 

gift is related to the client. 

o Rule 1.8(k) extends the prohibition to all attorneys in the attorney’s firm. 

 

V. Decanting and non-judicial settlement agreements. 

• Who does the attorney represent? 

o This is similar to the analysis laid out for the start of any client relationship.  

Make sure everyone clearly understands who the attorney does–and does not–

represent. 

 

• Decanting. 

o The term “used to describe the distribution of irrevocable trust property to another 

trust pursuant to the trustee’s discretionary authority to make distributions to, or 

for the benefit of, one or more beneficiaries of the original trust.”64 

o In effect, decanting allows the trustees to “amend” an unamendable trust, by 

distributing the trust property to a second trust with different terms from those of 

the original trust.65 

o The authority to decant may come from the common law, or it may be expressly 

authorized by a state statute. 

▪ In common law jurisdictions such as Massachusetts, the underlying 

rationale is that “if a trustee has the discretionary power to distribute 

property to or for the benefit of the beneficiaries, the trustee likewise has 

the authority to distribute the property to another trust for the benefit of 

those same beneficiaries.”66 
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• Non-judicial settlement agreement (“NJSA”). 

o Encourages the non-judicial resolution of disputes for matters that do not violate a 

material purpose of the trust. 

o The authority for a NJSA comes from state statute.  See, for example, Uniform 

Trust Code Section 111. 

o Can only be used for issues that a court could approve. 

 

• What is permissible? 

o For decanting - change administrative provisions; change distribution provisions; 

eliminate beneficiaries; respond to changes in tax laws; change support standards; 

correct errors/ambiguities; change trustee provisions.67 

o For an NJSA - the interpretation or construction of the terms of a trust; approval 

of a trustee’s report or accounting; direct a trustee to refrain from performing a 

particular act or grant a trustee any necessary or desirable power; resignation or 

appointment of a trustee; determine a trustee’s compensation; transfer of a trust’s 

principal place of administration; and liability of a trustee for an action relating to 

the trust.68 

 

• Who has to sign (qualified beneficiaries versus all beneficiaries)? 

o For NJSAs under the UTC, all interested parties must consent.69 

▪ The identity of the “interested persons” will differ depending on the 

subject matter of the NJSA.70 

 

• What are the ethical concerns? 

o Who does the attorney represent?  Can be especially difficult in situations where 

there are multiple representations. 

o Can the attorney participate in changing provisions in a document that were made 

irrevocable by his deceased client? 

o Does the attorney need to recommend that each party seek the advice of 

independent counsel? 

 

VI. Ending the representation. 

• Many attorneys offer to retain their clients’ original estate planning documents without 

charge.71 

o Why would someone do it? 

▪ Attorneys often think of this as a service to the client.  Attorneys often can 

easily safeguard important documents, making it easy to locate when 

needed. 

o What are the ethical concerns? 

▪ ACTEC Commentaries to the Model Rules of Professional Conduct 

provide estate planning original documents should be considered client 

property and held consistent with the requirements of Rule 1.15.   

▪ Rule 7.3 prohibits solicitation of clients except under limited 

circumstances. 



Ethical Considerations in Estate Planning 

September 16, 2022 

 

13 
 

• Keeping the original documents increases the attorney’s chances of 

being retained to assist with administration of the estate of the 

deceased client.72 

• When the testator dies, a family member will need to obtain the 

original will from the attorney’s office, providing the opportunity 

for an early face-to-face encounter.73  

▪ Does retention of the original estate plan documents mean the attorney has 

ongoing obligations to contact the clients regarding revisions necessitated 

by changes in the law?74  

• Has the client relationship ended? 

• Does the attorney have any obligation to reach out periodically to 

inquire as to whether the documents are still operative/valid, or if 

they have been superseded?  

 

• Terminating Representation. 

o The client becomes a former client when the lawyer or client terminate the 

representation.75  

o Unless the representation is terminated by the lawyer, the representation becomes 

dormant awaiting activation by the client.76  
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