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THE ADMINISTRATION’S BUDGET PROPOSALS

General Explanations of the Administration’s Fiscal Year 2023 

Revenue Proposals (“Greenbook”) (March 28, 2022)

[EP2-7, WU21-30]*

* Page numbers in square brackets refer to the accompanying papers, “Estate Planning Current Developments and Hot Topics” (August 2022) (EP), 

“Washington Update: Pending and Potential Administrative and Legislative Changes (With Selected Cases)” (August 2022) (WU) (both also 

available at http://www.bessemertrust.com/for-professional-partners/advisor-insights), and ACTEC Capital Letter Number 57 (August 11, 2022) 

(CL).
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INCOME TAX RATES [EP2-3, WU21-22]

• Increase corporate rate from 21% to 28%.

• Accelerate from 2026 to 2023 the return of the top individual rate of 

39.6%, on taxable income over $450,000 (raising $187B over 10 years).

• Tax capital gains and qualified dividends like ordinary income.

– Currently 37%, proposed 39.6%.

– Applicable to taxpayers with taxable income (not adjusted gross 

income like last year) over $1 million ($500,000 for married persons 

filing separately), indexed for inflation after 2023.

– Applicable to gains “required to be recognized” and dividends received 

on or after the date of enactment (not the “date of announcement” 

like last year).
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DEEMED REALIZATION OF GAINS [EP3, WU22-25]

• Similar to the Fiscal Year 2022 Greenbook, but with some differences.

• Effective January 1, 2023. But no “fresh start” (as in 1976 Act).

• Uses gift or estate tax value (not value “methodologies”).

– Except that a partial interest is “generally … valued at its proportional 

share of the fair market value of the entire property.”

– But not assets actively used in the conduct of a trade or business.

• Capital losses and carryovers are netted against gains (and up to $3,000 

of ordinary income as in §§1211 & 1212) (with §267 likely relaxed).

• Value minus basis = gain = “taxable income to the decedent.”

– Deductible on estate tax return.

– Combined rate on appreciation is 63.76% (0.396 + 0.4 × (1 - 0.396)).
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Illustration (all exemptions & exclusions already used)

$200,000 

$100,000 
OR

$10,000 

Gen 1 invests  Gen 1 dies Gen 2 sells Gen 2 dies

Current Law:
20% Income Tax $20,000 
40% Estate Tax $40,000 $80,000 
Greenbook:
39.6% Income Tax $35,640 $39,600 $39,600 
40% Estate Tax $25,744 $64,160 
Total $61,384 (61.4%) $103,760 (51.9%)



Specific Exclusions

• Tangible personal property (other than collectibles).

• Transfers to a “U.S. spouse.”

• Transfers to charity.

– Proportional to charity’s share of the value for a split-interest trust.

• $250,000 for all residences (not just “principal” residence).

– “Portable to the decedent’s surviving spouse,

– making the exclusion effectively $500,000 per couple.”

– Doubled by §121(b)(2) on joint returns for jointly used property anyway.

• Small business stock under §1202.

6



General Unified Exclusion

• $5 million of gain (up from $1 million in last year’s Greenbook).

• The Greenbook adds:

– “This exclusion would be portable to the decedent’s surviving 

spouse

– under the same rules that apply to portability for estate and gift 

tax purposes

– (resulting in a married couple having an aggregate $10 million 

exclusion)

– and would be indexed for inflation after 2022.”
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• But the exclusion would apply to unrealized appreciation on gifts only “to 

the extent that the donor’s cumulative total of lifetime gifts exceeds 

the basic exclusion amount in effect at the time of the gift.”

– So there must be a gift tax liability for a donor to use the exclusion?

– In other words:

• Up to $12 million or so of gifts – gain is realized.

• Then up to $5 million of appreciation – no gain realized.

• Then after that – gain is realized.

• Basis becomes the fair market value at the time of the gift or death.

– Apparently even if the exclusion applies.
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Targeted Deferral Provisions

• Election “not to recognize unrealized appreciation of certain family-

owned and -operated businesses until the interest in the business is sold 

or the business ceases to be family-owned and operated.”

– In last year’s Greenbook, “payment of tax … would not be due.”

– Presumably with a carryover basis – no step-up.

• A “15-year fixed-rate payment plan for the tax on appreciated assets 

transferred at death, other than liquid assets ... and … businesses for 

which the deferral election is made.”

• The IRS would be authorized to require reasonable security “at any time 

… from any person, and in any form, deemed acceptable by the IRS.”
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Special Rules for Trusts and Entities

• For “a grantor trust that is deemed to be wholly owned and revocable by 

the donor,” gain would be taxed:

– To deemed owner on any asset distributed (except to the deemed owner 

or “U.S. spouse” or in discharge of the deemed owner’s obligation).

– On all assets “at the deemed owner’s death or at any other time when 

the trust becomes irrevocable.”

• For any other trust, gain would be taxed:

– On “transfers of property into and distributions in kind from” the trust.

• Same for a “partnership” or “other non-corporate entity” “if the 

transfers have the effect of a gift.”

– Starting in 2030, any asset held with no recognition event for 90 years.

• Perhaps most vulnerable to constitutional challenge.
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Administrative Provisions

• Deduction for the cost of appraisals.

• Imposition of liens.

• Waiver of penalties for underpayment of estimated tax attributable to 

deemed realization at death.

• Right of recovery of the tax on unrealized gains (not elaborated).

• Rules to determine who selects the return to be filed.

• Broad regulatory authority, including “rules and safe harbors for 

determining the basis of assets in cases where complete records are 

unavailable.”

– Appropriate where there is no “fresh start.”
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Revenue Estimate

• 39.6% rate on capital gains and proposed deemed realization of capital 

gains together estimated to increase revenue by $174.5 billion over the 

next 10 fiscal years.

– Barely half of last year’s $322.5 billion estimate.

– Perhaps largely from raising the exclusion from $1 million to $5 million.

– And also from basing the application of the proposed 39.6% capital 

gains tax rate on taxable income, not adjusted gross income.
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MINIMUM TAX ON WEALTHY TAXPAYERS [EP4, WU25]

• Adaptation of Sen. Wyden’s “Billionaires Income Tax” (Oct. 2021).

• Reflected in “Billionaire Minimum Income Tax Act” (H.R. 8558, July 28, 

2022, Rep. Steve Cohen (D-TN), with 32 cosponsors (all Democrats)).

• Minimum tax of 20% of total income if wealth exceeds $100 million.

– Generally includes unrealized capital gains.

– Treated under complicated rules as prepayment of tax on realized gain.

– Can elect only gain on “tradeable assets” if less than 20% of wealth.

• Comes with “deferral charge” of up to 10% of unrealized gains.

• Can elect to pay over 9 years for the first year, then over 5 years.

• Estimated to raise $361 billion over 10 years.

• Vulnerable to constitutional challenge: Unrealized gains; Wealth test.
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“CERTAIN GRANTOR TRUSTS” [EP4-5, WU25-27]

• GRATs:

– Minimum term of 10 years.

– Maximum term of the life expectancy of the annuitant plus 10 years.

– Decrease in the annuity prohibited during the GRAT term.

– Minimum remainder value equal to the greater of 25 percent of the 

assets contributed to the GRAT or $500,000 (but not more than the 

total value contributed).

– Grantor must recognize gain “in an exchange” with the GRAT.

– Applicable to GRATs created on or after the date of enactment.
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• Recognition of gain on transactions with trust:

– “For trusts that are not fully revocable by the deemed owner.”

– “The transfer of an asset for consideration between a grantor trust and 

its deemed owner or any other person … is regarded for income tax 

purposes.”

• Includes “satisfaction of an obligation … with appreciated property.”

– Applicable to transactions on or after the date of enactment.

– Examples:

• Sale by a grantor to a grantor trust.

• Sale by a beneficiary to a BDIT.

• Exercise of a swap power.

• Distribution in-kind from a pre-2023 GRAT, DAPT, or SLAT.
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• Payment of income tax:

– Grantor’s payment of income tax on trust’s income would be a gift.

– [And reimbursement by the trust could create a §2036 issue.]

– Applicable to trusts created on or after the date of enactment.

• Doesn’t address additions to trusts.

• All 3 proposals estimated to raise $41.5 billion over 10 years.
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VALUE OF PROMISSORY NOTES [EP5-6, WU27-29]

• Long history since enactment of §7872(i)(2) in 1984 and publication of 

Proposed Reg. §20.7872-1 in 1985.

• New start would limit discount rate for estate tax valuation to “the greater 

of the actual rate of interest of the note, or the applicable minimum 

interest rate for the remaining term of the note on the date of death.”

– Often would result in face amount plus accrued interest.

• Exceptions “to account for any difference between the applicable 

minimum interest rate at the issuance of the note and actual interest rate 

of the note.”

• Term would be deemed short-term (or loan treated as demand loan).

• Applicable if the valuation date is on or after the date of introduction.
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LIMITED DURATION OF GST EXEMPTION [EP7, WU29]

• Allocated GST exemption would apply only to:

– (a) direct skips and taxable distributions

• to beneficiaries no more than two generations below the 

transferor [e.g., grandchildren but not great-grandchildren], and

• to younger generation beneficiaries who were alive at the creation 

of the trust; and

– (b) taxable terminations while any person described in (a) is a 

beneficiary of the trust.

• The reset rule of §2653(a) would not apply. So trust is taxed forever?

• Pour-over trust (§2653(b)(2)) given same creation date as initial trust.

• Pre-enactment trusts deemed created on date of enactment.
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TRUST & ESTATE TAX ADMINISTRATION [EP6, WU30]

• Expanded definition of “executor.”

• Liens extended if taxpayer and IRS agree to deferral of tax payment.

• Limit on §2032A reduction in value (currently $1,230,000) would become 

$11,700,000, indexed, upon enactment.

– But would not reduce tax on family farms or businesses as such!

• Annual reporting to IRS from trusts valued over $300,000 or with gross 

income over $10,000: Names, addresses, and TINs of trustees and 

grantors, and estimated value of trust assets.

• Estimated to decrease revenue by $326 million over 10 years.
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FY 2022 BUDGET RECONCILIATION (H.R. 5376)
“BUILD BACK BETTER ACT” [EP9-12, WU15-18] 

Ways and Means Committee (9/15/21)

White House “Framework” (10/28/21)

House Rules Committee (10/28/21 & 11/3/21)

Passed by the House (11/19/21)
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Why Do We Care?

Consider the Consistent Basis Rules

• Part of the Surface Transportation and Veterans Health Care Choice 

Improvement Act (Public Law 114-41) (July 31, 2015) [WU36-37].

– Introduced July 28; passed House 385-34 July 29, Senate 91-4 July 30.

• Senator Bernie Sanders’ “Responsible Estate Tax Act,” June 2010.

• Rep. Jim McDermott’s “Sensible Estate Tax Act,” November 2011.

• Ways and Means Chair Dave Camp’s Discussion Draft, February 2014.

• Rep. McDermott’s “Sensible Estate Tax Act,” March 23, 2015.

• Every Obama Administration Greenbook from 2010 through 2015.

• Endorsed as a pay-for by Chairman Ryan on July 13, 2015.
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Ways & Means Ideas Dropped Out [EP9-12, WU15-18]

• Accelerate to 2022 the 2026 sunset of the doubled Basic Exclusion 

Amount, so about $6,020,000 in 2022, raising $54 billion over 10 years.

• Accelerate to 2022 the 2026 return of the top individual rate of 39.6%.

• Tax capital gains in the top (39.6%) bracket at 25%.

• Cap the section 199A Qualified Business Income Deduction at $400,000 

($500,000 for joint returns, $10,000 for trusts).

• “Align” transfer tax and income tax treatment of trusts (new §2901).

• Ignore grantor trust status in transactions with grantor (new §1062).

• Value nonbusiness assets in entities on a look-through basis.

• Increase benefit of special use valuation.

22



Items in the Bill the House Passed [EP12-13, WU18-19]

• “Surcharge”: 5% on MAGI* over $10 million, then 8% over $25 million 

($200,000 and $500,000 for trusts and estates**).

• Trade or business exception eliminated for 3.8% tax:

– For individuals with MAGI*** over $400,000.

– Joint returns: $500,000; Trusts & estates: $13,450.

• Passed House 220-213 Nov. 19, 2021. (One Democrat voted no.)

* AGI less below-the-line investment interest.

** With AGI as in §67(e) less §642(c) charitable deductions.

*** AGI plus net foreign earned income excluded under §911. 
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FINAL FISCAL YEAR 2022
BUDGET RECONCILIATION ACT

[EP14-19, WU19] 

Senate Amendment (“Inflation Reduction Act”) (8/7/22)

House Agreement to Senate Amendment (8/12/22)

Signed into Law by President Biden

(Public Law No. 117-169, 8/16/22)
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Final Fiscal Year 2022 Budget Reconciliation Act

• Significant energy, environment, health care, debt reduction, and IRS 

funding provisions.

• None of the tax provisions discussed in previous slides.

• Revenue raisers (effective 1/1/23), including:

– 15% corporate minimum tax on “adjusted financial statement income” 

(book income) of corporations with “average annual adjusted financial 

statement income” over 3 years exceeding $1 billion.

– “Buyback tax” of 1% of the fair market value of tradeable stock 

repurchased in a redemption (under §317(b)) or in a similar transaction.

• With midterm elections coming, this may be all we get for a while.
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2021-2022 TREASURY-IRS
PRIORITY GUIDANCE PLAN

(September 9, 2021)

“Gifts and Estates and Trusts”

[EP38-59, WU32-68, CL1-22]
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ITEM 1
USER FEE FOR ESTATE TAX CLOSING LETTERS

[EP39-40, WU33-34]
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Estate Tax Closing Letters

• Estate tax closing letters routinely issued before June 1, 2015; since then 

available only on request.

• Notice 2017-12: Transcript code “421”/“Closed examination of tax return” 

is “the functional equivalent of an estate tax closing letter.”

Probably isn’t!

• Reg. §300.13 (Sept. 27, 2021, effective Oct. 28, 2021) establishes a $67 

user fee for “a service that confers special benefits” (from the preamble).

Probably doesn’t!

• FAQs about Pay.gov at https://www.irs.gov/businesses/small-businesses-

self-employed/frequently-asked-questions-on-the-estate-tax-closing-letter.

• Experiences seem mixed, amid IRS’s general backlog challenges.
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ITEM 3
PROPOSED EXCEPTION TO ANTI-CLAWBACK RULES

[EP52-56 & 60, WU42-48, CL1-11]
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Anti-Clawback Rules

• Anti-clawback regulations implementing section 2001(g)(2) proposed in 

November 2018 and finalized in November 2019.

• Preventing clawback after the sunset in 2026 (or earlier, if Congress 

accelerates it) for gifts made before that sunset.

• Confirming the preservation of portability elections.

• The preamble to the 2019 final regulations warned of future “anti-abuse” 

additions to prevent the application of the regulations to gifts 

included under §2036, etc.

• Proposed “anti-abuse” additions were published April 27, 2022.

30



Proposed Exceptions from Anti-Clawback Rules

• Prop. Reg. §20.2010-1(c)(3)(i): “[T]ransfers includible in the gross estate 

or treated as includible in the gross estate for purposes of section 

2001(b), including without limitation the following transfers:”

– (A) Traditional “string gifts” (under §2036, etc.), ignoring charitable or 

marital deductions [Prop. Reg. §20.2010-1(c)(3)(i)(A)].

– (B) Enforceable promises [Prop. Reg. §20.2010-1(c)(3)(i)(B)].

– (C) Certain interests to which chapter 14 applies [Prop. Reg. §20.2010-

1(c)(3)(i)(C)].

– (D) Transfers that would have fit one of those three categories “but for 

the transfer, relinquishment, or elimination of an interest, power, or 

property, effectuated within 18 months of the date of the decedent’s 

death.” [Prop. Reg. §20.2010-1(c)(3)(i)(D)].
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(A) Traditional “String Gifts” – Makes Sense

Comparing Estate Tax Return (Form 706) With and Without Clawback
Numbers (including the assumed 2026 BEA of $6,800,000) are from Example (1) in Reg. 
§20.2010-1(c)(2)(i) (also used in the 2022 proposed regulations).

Before 2019 
Regulations 

Under 2019 
Regulations

Line 3c Taxable estate (death in 2026) 20,000,000 20,000,000

Line 4 Adjusted taxable gifts ($9,000,000 gift made in 2019) 9,000,000 9,000,000

Line 5 Add lines 3 and 4 29,000,000 29,000,000

Line 6 Tentative tax on amount on line 5 11,545,800 11,545,800

Line 7 Total gift tax paid or payable 0 0

Line 8 Gross estate tax (subtract line 7 from line 6) 11,545,800 11,545,800

Lines 9a & 9d Basic exclusion amount [BEA] 6,800,000 *9,000,000

Lines 9e & 11 Allowable applicable credit amount (tentative tax on line 9d) 2,665,800 3,545,800

Lines 12 & 16 Net estate tax (subtract line 11 from line 8) 8,880,000 8,000,000

* The greater of 2026 BEA or BEA used 
to calculate the credit in 2019

Intuitively correct tax (40% × $20,000,000) 8,000,000 8,000,000

Clawback penalty 880,000 0
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Preserving “String” Effects (Some Dating from 1930s)

Same Comparison, Except That the 2019 Gift Is a “String Gift”
Numbers (including the assumed 2026 BEA of $6,800,000) are from Example (1) in Reg. 
§20.2010-1(c)(2)(i) (also used in the 2022 proposed regulations).

Before 2019 
Regulations 

Under 2019 
Regulations

Line 3c Taxable estate (death in 2026, including 2019 $9M “string gift”) 29,000,000 29,000,000

Line 4 Adjusted taxable gifts (“string gift” omitted under §2001(b)) 0 0

Line 5 Add lines 3 and 4 29,000,000 29,000,000

Line 6 Tentative tax on amount on line 5 11,545,800 11,545,800

Line 7 Total gift tax paid or payable 0 0

Line 8 Gross estate tax (subtract line 7 from line 6) 11,545,800 11,545,800

Lines 9a & 9d Basic exclusion amount [BEA] 6,800,000 *9,000,000

Lines 9e & 11 Allowable applicable credit amount (tentative tax on line 9d) 2,665,800 3,545,800

Lines 12 & 16 Net estate tax (subtract line 11 from line 8) 8,880,000 8,000,000

* The greater of 2026 BEA or BEA used 
in 2019 to calculate credit

Intuitive (40% × ($29,000,000 - $6,800,000)) 8,880,000 8,880,000

Unintended anti-clawback bonus 0 880,000
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(B) “Enforceable Promise” Not Satisfied Before Death

• Also makes sense in general.

– Donor/promisor retains enjoyment of the property until the promise is 

satisfied at death – resembling section 2036, etc.

• But some concerns (raised in ACTEC’s comments of June 25, 2022):

– Not limited to promises that give rise to a current gift (besides being 

“enforceable”)?

– No exclusion to the extent the decedent received consideration?
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(C) Certain Interests to Which Chapter 14 Applies

• Expressed as “Transfers described in §25.2701-5(a)(4) or §25.2702-

6(a)(1) of this chapter [of the regulations].”

• Chapter 14 has some provisions that operate similarly to section 2036 

(for example), but are not identical to section 2036.

• As a result, the reference to the chapter 14 regulations (especially the 

section 2701 regulations) might be too abrupt and vague.

• The regulations would at least be helped by some examples (as ACTEC’s 

comments pointed out).
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(D) 18-Month Rule

• Expressed as “Transfers that would have been described in paragraph 

(c)(3)(i)(A), (B), or (C) of this section but for the transfer, relinquishment, 

or elimination of an interest, power, or property, effectuated within 18 

months of the date of the decedent’s death by the decedent alone, by the 

decedent in conjunction with any other person, or by any other person.”

– Resembles the 3-year “clawback” in the “relinquishment” clause of 

section 2035(a) – but with actions “by any other person” added.

– Also resembles the 18-month non-deathbed (more precisely, “not 

terminally ill”) presumption in Reg. §§1.7520-3(b)(3), 20.7520-3(b)(3)(i), 

and 25.7520-3(b)(3) – except that it is not rebuttable.

• Needs clarification, especially where no other “string” provision applies, or 

where there is consideration (as ACTEC’s comments noted).
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• Exception from 18-month rule for “[t]ransfers, relinquishments, or 

eliminations … effectuated by the termination of the durational period 

described in the original instrument of transfer by either the mere 

passage of time or the death of any person. [Prop. Reg. §20.2010-

1(c)(3)(ii)(B)].

• This puts a premium on drafting “original instruments of transfer” 

with such durational periods (rather than discretion, for example).
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Exception from the Exception – 5% De Minimis Rule

• “Transfers includible in the gross estate in which the value of the taxable 

portion of the transfer, determined as of the date of the transfer, was 5 

percent or less of the total value of the transfer” [Prop. Reg. §20.2010-

1(c)(3)(ii)(A)].

• The preamble analogizes to §§2037(a)(2), 2042(2) & 673(a) and adds:

“This bright-line exception … is proposed in lieu of a facts and 

circumstances determination of whether a particular transfer was 

intended to take advantage of the increased BEA without depriving the 

donor of the use and enjoyment of the property.”

• Such transfers presumably use relatively little BEA.
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Effective Date

• Would apply to estates of decedents dying on or after April 27, 2022, the 

date the proposed addition was published in the Federal Register.

– In other words, under current law, after December 31, 2025.

• But the effective date would apply only to the calculation of the future 

estate tax, even if the gift includible, or treated as includible, in the gross 

estate was made before April 27, 2022.

– In other words, gifts since January 1, 2018.

• Seems correct, but some might be surprised or disappointed.
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ITEM 9
ACTUARIAL TABLES UNDER SECTION 7520

[EP40-42, WU58-59, CL11-13]
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Actuarial Tables

• The current mortality tables, based on 2000 census data, became 

effective May 1, 2009.

• Section 7520(c)(2) mandates revision of the tables at least once every 

ten years.

• In other words, these tables were due May 1, 2019.

• Lengthy proposed regulations published May 5, 2022.

• “Proposed” to take effect “the first day of the month following the date on 

which the … final regulations [are] published in the Federal Register.”
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Transitional Rules

• No application before January 1, 2021.

• From January 1, 2021, until the effective date, the transferor or executor 

may use new (2010 census) or previous (2000 census) mortality tables.

– All elements of the same transfer, and all transfers on the same date, 

must be valued consistently – for example, all assets includible in the 

gross estate and all estate tax deductions claimed.

• The interest rate is the monthly §7520 rate in any event.

• For a charitable deduction for a Jan. or Feb. 2021 transfer or death, if 

the taxpayer elects to use a Nov. or Dec. 2020 rate under §7520(a), then 

the 2000 tables must be used for the mortality component.
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• ACTEC’s comments emphasized that “Code section 7520 mandates the 

adoption of new tables no less frequently than once every 10 years” 

(emphasis in original) and concluded that “it seems appropriate, and 

perhaps legally required under Code section 7520, that the proposed 

new tables be available, at the election of the taxpayer, for any 

transactions occurring on or after May 1, 2019.”

• Example: Charitable lead annuity trust (CLAT) created on or after May 1, 

2019, but before January 2, 2021.

• And what if, for example, the CLAT defines the annuity amount by a 

“zeroing-out” formula?
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ITEM 5
ESTATE TAX DEDUCTIONS FOR EXPENSES AND CLAIMS:

PRESENT VALUE CONCEPTS AND GUARANTEES
[EP42-49, WU50-53, CL13-22]
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History

• From final section 2053 regulations of October 2009.

• Proposed regulations provided for deduction of:

– Noncontingent obligations at present value.

– Contingent obligations dollar-for-dollar as paid.

• Public comments criticized that distinction as inequitable.

• Treasury agreed that the issue “merits further consideration,” and 

reserved Reg. §20.2053-1(d)(6) for that issue.

• Prop. Reg. §20.2053-1(d)(6) (plus other regs) published June 28, 2022.

– Applicable to estates of decedents dying on or after the date final 

regulations are published.
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Proposed Reg. §20.2053-1(d)(6)

• Present-value discounting after a 3-year grace period.

• Applies to claims and expenses other than mortgages, etc. covered by 

Reg. §20.2053-7.

• Uses §1274(d) applicable federal rate, compounded annually.

– Mid-term (3-9 years), or

– Long-term (over 9 years).
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• Three years is a “cliff” – Example (death in September 2022):

• Graegin loans (prepayment of principal and interest prohibited).

– Could have been making a comeback with rising interest rates.

– Now deductions of interest will be discounted.
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Expected Payment of a 
$1,000 Claim

AFR
(Sept. 2022)

Deduction 
(rounded)

35 months after death N/A $1,000

37 months after death 2.93% $915

10 years after death 3.14% $734

15 years after death 3.14% $629



Deductibility of Interest on Taxes

• Proposed Reg. §20.2053-3(d)(1).

• Not on deferral under §6166 (affirming §2053(c)(1)(D) (enacted 1997)).

• In other cases, the interest must be “actually and necessarily incurred 

in the administration of the estate” (affirming and amplifying Reg. 

§20.2053-3(a) (1958)).

• Interest on federal tax (unless §6166 applies) “generally” meets that 

standard, but not “to the extent the interest expense is attributable to an 

executor’s negligence, disregard of applicable rules or regulations … or 

fraud with intent to evade tax.”

– But preamble distinguishes “legitimate disagreements with the IRS, 

inadvertent errors, or reasonable reliance on a qualified professional.”

48



Deductibility of Interest on Loans

• Proposed Reg. §20.2053-3(d)(2).

• Requirements: “indebtedness,” “bona fide,” “actually and necessarily 

incurred in the administration of the decedent’s estate.”

• Nonexclusive list of 11 favorable factors, including, for example:

– (viii) Not resulting from “testamentary estate plan to create illiquidity.”

– (ix) Lender is not “a beneficiary of a substantial portion of the value of 

the estate” or “an entity over which such a beneficiary has control.”

• Possibly raising serious questions for family-owned businesses.

• And there might be greater occasion for the IRS to assert that the interest 

on a Graegin loan is entirely nondeductible, not just discounted.
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Appraisals 

• Proposed changes to Reg. §20.2053-4(b) and (c) would undo the 2009 

attempt to incorporate the “qualified appraisal” and “qualified appraiser” 

concepts from the charitable context into the valuation of claims against 

the estate for estate tax purposes and replace it with a list of 

requirements for an appraisal that is more focused on the section 2053 

context.

• One of those requirements, in Proposed Reg. §20.2053-4(b)(1)(iv)(F) and 

(c)(i)(iv)(F), is that the appraisal be signed by the appraiser “under 

penalties of perjury.”
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Personal Guarantees

• New Proposed Reg. §20.2053-4(d)(5)(ii) would provide that the adequate 

and full consideration test would be met by a decedent’s agreement to 

guarantee a debt of an entity if, at the time the guarantee is given, either

– the decedent had an interest in the entity and had control of the entity 

within the meaning of section 2701(b)(2) or

– the maximum liability of the decedent under the guarantee did not 

exceed the fair market value of the decedent’s interest in the entity.
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EXPANDED RELIEF FOR PORTABILITY ELECTION
(NOT IN PRIORITY GUIDANCE PLAN)

[EP56-57, CL23-25]
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Portability

• Enacted in 2010 for 2 years (2011 and 2012).

• Made permanent by American Taxpayer Relief Act of 2012.

• Requires an election on an estate tax return (§2010(c)(5)(A)).

• Return required for estate tax must be timely.

• “Portability-only” return is eligible for “9100 relief.”

• There have been lots and lots of 9100 relief PLRs.
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Published Automatic 9100 Relief (No PLR Needed)

• Rev. Proc. 2014-18: Until Dec. 31, 2014.

• Rev. Proc. 2017-34:

– Until Jan. 2, 2018.

– Thereafter until 2nd anniversary of first spouse’s death.

• Now, Rev. Proc. 2022-32 (July 8, 2022): Until 5th anniversary of death.

• Beyond 5 years: 9100 relief may still be available through a PLR.

• But if a 706 turns out to be required –

Forget. About. It.
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ITEM 2
CONSISTENT BASIS RULES

[EP39, WU35-42]
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Consistent Basis Rules

• Enacted July 31, 2015.

• Various bills since Sen. Sanders’ in 2010.

• Regulations proposed in March 2016.

• Some modestly helpful exceptions:

– Certain tangible personal property (other than collectibles).

– Cash, IRD, assets sold by executor.

• Some disappointments and exasperations:

– Report all assets 30 days after 706 is filed – statute says “acquiring.”

– Zero basis for after-discovered assets, omissions – not in §1014(f)(3).

• For all assets if it would have made 706 necessary.

– Donors required to report all retransfers – statute says “executor.”
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• Appeared under the heading “Burden Reduction” in the Trump 

Administration 2020-2021 Priority Guidance Plan.

• Guesses about what that meant at the time:

– Walk-back of the 30-day deadline.

– More exceptions and more effective exceptions.

– Maybe relaxation of the retransfer rule.

– Possibly even relief from the zero basis rule.

• Predictions for the Biden Administration: Probably not much different.
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ITEM 7
RELIEF FOR LATE ACTIONS REGARDING
THE ALLOCATION OF GST EXEMPTION

[EP39, WU53-55]
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GST Exemption Allocation

• Section 2642(g)(1) added to the Code by the 2001 Tax Act to allow late 

GST exemption actions. Meanwhile, Notice 2001-50 allows “9100 relief.”

• 2008 proposed regulations would replace 9100:

– “Nonexclusive list of factors” with more weighing (see §2642(g)(1)(B)).

– “Detailed affidavits” from “[e]ach tax professional who advised or was 

consulted … with regard to any aspect of the transfer, the trust, the 

allocation of GST exemption, and/or the election under section 

2632(b)(3) or (c)(5).”

• Also under the heading “Burden Reduction” in the 2020-2021 Plan.

• Prediction: Need for affidavits walked back.
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Now Paired With a New Item 6

“Regulations under §2632 providing guidance governing the 

allocation of generation-skipping transfer (GST) exemption in the 

event the IRS grants relief under §2642(g), as well as 

addressing the definition of a GST trust under §2632(c), and 

providing ordering rules when GST exemption is allocated in 

excess of the transferor’s remaining exemption.”
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ITEM 8
TRANSFERS FROM CERTAIN EXPATRIATES

[WU55-58]
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Transfers from Certain Expatriates

• HEART Act, effective June 17, 2008:

– Mark to market upon expatriation (§877A).

– Succession/accession tax on donees and legatees (§2801).

• Meanwhile, Announcement 2009-57 (July 16, 2009) promised that the 

due date for reporting and paying the tax would be a “reasonable period 

of time” after the issuance of guidance.

• Regulations were proposed September 10, 2015.

• This project first was dropped from the Priority Guidance Plan during the 

Trump Administration.

• Now it’s back (which might be significant), but it won’t be easy!
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ITEM 4
EFFECT ON VALUE OF EVENTS BETWEEN DEATH

AND THE ALTERNATE VALUATION DATE
[WU48-50]
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Alternate Valuation

• Proposed “anti-Kohler” regulations (April 25, 2008) would have ignored

certain intervening events in determining alternate value six months 

after death.

• Public comments criticized that use of “artificial assumptions.”

• Reproposed Regulations (Nov. 18, 2011) would treat certain intervening 

events as dispositions, triggering alternate valuation as of that date.

• Example: Post-death formation of limited partnership (Prop. Reg. 

§20.2032-1(c)(5), Example 1).
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OTHER REGULATORY DEVELOPMENTS
AND ADMINISTRATIVE GUIDANCE 

SECURE Act Regulations and Other Follow-Up [EP25-38]

Corporate Transparency Act Regulations [EP22-25]
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